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EFFECT OF POSSESSION OF LAND "WITHOUT 
RECORDED TITLE. 



Legislation Subsequent to the Decision in the Case of Chapman v. Chap- 
man— Va. Code 1904, Sees. 2463-5. 



By M. G-. Mason, Waverly, Va. 



Owing to the writer's not being a subscriber to the valuable 
Virginia Law Register, his attention has just been attracted to 
an article in the June (1905) number thereof by Hon. J. C. Parker 
of the Southampton Bar, under the title "Effect of Possession of 
Land Without Recorded Title.— Sees. 2463-5, Va. Code 1904." 

The conceded importance of the question discussed therein, 
together with both a general and special interest in it, actuates 
this article, and it is written with the hope that not only some- 
thing both of interest and usefulness may be added to what has 
already been written and said concerning it, but also to point out 
what great injustice, in the opinion of the writer, would probably 
flow from the adoption of the suggestions to abrogate entirely the 
doctrine of Chapman v. Chapman, 91 Va. 397, by further legisla- 
tive enactment. 

This is not intended as an exhaustive discussion of the question 
raised, but the investigations made preceding it have been suffi- 
cient to establish the conviction in the writer's mind that the 
views herein expressed are correct. 

In the case of Withers v. Carter, 4 Gratt. 402, it was held that 
a contract in writing of sale of real estate did not come within 
the purview of the registry acts, and that one who, under such a 
contract, had purchased a tract of land, paid the purchase money 
therefor, and had been put in possession thereof, secured a good 
equitable title thereto, although the writing had not been admit- 
ted to record, and that such title would prevail over a subsequent 
judgment creditor of the vendor. Soon after this decision, and 
probably induced by it, an important change was made in the 
registry laws, and, as amended, it was provided that: 

"Any contract in writing, made, in respect to real estate or 
goods and chattels, in consideration of marriage, or made for the 
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conveyance or sale of real estate, or a term therein of more than 
five years, shall, from the time it is duly admitted to record, be, as 
against creditors and purchasers, as valid as if the contract was a 
deed conveying the estate or interest embraced in the contract." 
Chap. 118, sec. 4, Code Va. 1849. 

"Every such contract, every deed conveying any such estate or 
term, and every deed of gift, or deed of trust or mortgage, convey- 
ing real estate or goods and chattels, shall be void as to creditors 
and subsequent purchasers for valuable consideration without 
notice, until and except from the time that it is duly admitted to 
record in the county or corporation wherein the property embraced 
in such contract or deed may be." Chap. 118, sec. 5, Code Va. 
1849. 

It will be observed that both these sections applied to contracts 
in writing and deeds, and had no bearing or operation whatever, 
and as subsequent legislation will show, were not intended to 
have any, as to oral contracts respecting real estate or for a sale 
or conveyance thereof. 

Following the case of Withers v. Carter, supra, and the amend- 
ments above adverted to, came the case of Floyd, trustee v. Hard- 
ing, 28 Gratt. 401. In that case it was held that a vendee of real 
estate under an oral contract of sale thereof, who had paid the 
purchase money and had been put in possession of the land, ac- 
quired a valid equitable title thereto and that it would not be 
subject to a lien of a judgment afterwards obtained against his 
vendor. 

Subsequent to this decision, and in order, apparently, to avoid 
the doctrine enunciated thereby so far as it applied to subsequent 
creditors, as well, it would seem, as to provide a rule for the guid- 
ance of subsesuent purchasers, so far as they might be affected 
thereby, the ligislature enacted sec. 2463 of the Code of Va., 
which, as amended, is as follows : 

"Every., contract, not in writing, made, in respect to real estate 
or goods and chattels, in consideration of marriage, or made for 
the conveyance or sale of real estate, or a term therein of more than 
five years, shall be void, both at law and in equity, as to purchasers 
for valuable consideration without notice and creditors." Sec. 
2463, Code Va., 1904. 
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Until the passage of this statute there had been no enactment 
of the legislature governing or affecting oral contracts of sale of 
real estate. The legislature had for consideration in this enact- 
ment, oral contracts respecting real estate or for the sale or con- 
veyance thereof, and by enacting this law it evinced a plain inten- 
tion to keep separate and distinct the statute laws of the state 
relating to oral contracts of sale of land, and written contracts for 
the sale thereof and deeds, as well as a purpose to draw a distinc- 
tion between the effect of an oral contract of sale as to subsequent 
creditors and subsequent purchasers respectively. Such sales being 
declared void as to the former and void as to the latter without 
notice. 

Following the enactment of this statute the question of what 
constituted notice to subsequent purchasers for valuable consider- 
ation was presented to the Supreme Court in the case of Chapman 
v. Chapman, 91 Va. 397, and the court held in that case that the 
possession of real estate and the payment of the purchase money 
was notice to subsequent purchasers for valuable consideration, and 
that such notice was the same, in effect, as that imputed by the 
recording acts. 

Under this ruling, possession of real estate under a written 
contract of sale thereof, and payment of the purchase money, 
would have constituted notice to subsequent purchaser for valu- 
able consideration, although such written contract of sale had not 
been admitted to record. Thus, without further legislative enact- 
ment, the amendment passed to the registry acts to abrogate the 
doctrine of Withers V. Carter, supra, and to bring written contracts 
for the sale of land within the registry laws, might have been 
frustrated by a vendee of real estate, under a written contract of 
sale thereof, taking possession of the land and paying the pur- 
chase money, but omitting to have admitted to record his written 
contract of sale, if the subsequent purchaser for valuable considera- 
tion did not have actual notice of such written contract. 

While the case of Chapman v. Chapman arose out of a claim 
under an oral contract of sale of land where the purchase money 
had been paid and the possession taken, the court did not say that 
such possession, in every case, must have been taken under an oral 
contract of sale. Riely, J., speaking for the court, on page 400, 
says: 
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"The open and peaceful possession of land under a claim of 
right is notice to all the world of the right or claim of the person 
in possession; and, where one buys land in the possession of an- 
other than his vendor or grantor, he is bound to take notice of such 
possession and all that it imports. . . . It is the duty of a 
purchaser to inquire into the fact of possession, and he will be 
affected with knowledge of whatever right or interest the party in 
possession may have in the land which such inquiry would have 
disclosed." 

Still observing, however, the distinction it had theretofore cre- 
ated between the statute laws respecting oral contracts of sale of 
real estate and written contracts of sale thereof and deeds, and 
acting, doubtless, with the purpose of preserving the symmetry of 
legislation on the subject, as well as to provide against the possi- 
bility of possession of land under a written contract of sale thereof 
being set up as notice to subsequent purchaser for valuable con- 
sideration without actual notice of such written contract, when 
such written contract is not admitted to record, the legislature by 
Act 1895-6, 842, amended sec. 2465 of the Code of Va., 1887, as 
follows : 

"Provided that possession of any such estate or term, without 
notice of other evidence of title, shall not be notice to said subse- 
quent purchasers for valuable consideration." 

This amendment was intended, doubtless, to abrogate the doc- 
trine of Chapman v. Chapman as to possession of land under writ- 
ten contracts of sale thereof, not recorded, being notice to subse- 
quent purchasers for valuable consideration unless such subse- 
quent purchasers had actual notice of the written contract. Hence 
the use of the woVds "any such estate or term" and "other evidence 
of title" in the amendment. The words "any such contract in 
writing" (i. e. made for the conveyance or sale of real estate, or a 
term therein of more than five years) limits the application of the 
section, as to contracts of sale or conveyance of real estate, to 
written ones, and when all parts of the. section are read together 
the words "possessed of any such estate or term" in the amend- 
ment, can have no other meaning than to mean possessed of any 
such estate or term under any such contract in writing. See 
reasoning of the court, on this line, in Braxton v. Bell, 92 Va. 
229. The use of the words, as above explained, plainly indicates 
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that the amendment was intended to apply to possession under a 
written contract of sale, which had not been admitted to record, 
and of which the subsequent purchaser for valuable considera- 
tion had no actual notice. It is obvious that possession of land is 
the only evidence of title that can be had under an oral contract 
of sale thereof. The words, therefore, "other evidence of title" 
show that the legislature assumed and intended that there would 
and should be some other ewdence (written contract) of title before 
the statute should become applicable. There is, therefore, noth- 
ing in the amendment to make it applicable in terms or other- 
wise to sec. 2463 of the Code in order to limit, extend or enlarge 
the operations of that section; but, on the contrary, under the 
maxim expressio unius est ■exclusio alterius, section 2463 of the 
Code was- expressly excluded from the operations of the amend- 
ment to sec. 2465. See Calloway v. Harding, 23 Gratt. 542. 

By Act of the legislature 1897-8, 833, the amendment to sec. 
2465, made by Act 1895-6, 842, was omitted, and thereby the 
doctrine of Chapman v. Chapman was restored. The General 
Assembly, however, by Act 1899-00, 89, restored the amendment 
made by Act 1895-6, 842, and the doctrine of Chapman v. Chap- 
man was, by intendment, again abrogated as to possession of land 
under written contract of sale thereof, not recorded, being notice 
to subsequent purchasers for valuable consideration, without notice 
of such written contract (other evidence of title). Sec. 2465, 
Code of Va., 1904. 

It plainly appears, therefore, that the legislature by consis- 
tently and insistently limiting the amendments made by it on 
this subject following the decision in the case of Chapman v. Chap- 
man to sec. 2465, which is applicable to written contracts of sale 
of real estate and deeds, and has no bearing whatever on oral con- 
tracts of sale of land, evinced a clear purpose to avoid any doubts 
as to its views concerning the mischief felt and the remedy in- 
tended to be provided. And, as said by Staples, J., in the case of 
Floyd, trustee, v. Harding, supra, "It is not for the courts, where 
the language of the statute is clear, to say that it shall be construed 
so as to embrace all cases, because no good reason can be assigned 
why they were excluded from its provisions." This language 
would, of course, apply with greater force where there appeared 
good reason for such exclusion. 
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A distinction, therefore, appears to have been undoubtedly recog- 
nized, observed and intended to be provided for by the legislature 
in favor of one holding possession of real estate under oral con- 
tract of sale thereof* and payment of the purchase money, as to 
subsequent purchasers for valuable consideration, over one in 
possession of real estate under a written contract of sale thereof, 
and payment of the purchase money, but who has not had his 
written contract of sale recorded, and the subsequent purchaser for 
valuable consideration has no actual notice thereof. And this 
would seem to be right. When one agrees to purchase land under 
a written contract of sale thereof, he is evidently sufficiently in- 
formed as to the propriety and safety of his act in taking a writing 
and the reason therefor, namely, to have the same recorded. If, 
then, he takes possession of the real estate under the written con- 
tract of sale thereof, pays the purchase money, and omits to have 
his written contract of sale recorded, it might furnish reason for 
assuming that he was actuated by some sinister motives. It 
would be no hardship on him to require him to have his contract 
admitted to record, or that subsequent purchasers for valuable 
consideration must become charged with actual notice of the writ- 
ten contract. One, however, who agrees to buy land under an 
oral contract of sale, takes possession and pays the purchase money, 
usually relies on the integrity and good faith of his vendor. He 
acts in absolute good faith himself and without any suspicion of 
had faith on the part of his vendor. He does not, for an instant, 
apprehend or consider the possibility of any question over his 
title with a subsequent purchaser for valuable consideration. And, 
as said by Staples, J., in his able opinion, before adverted to : "It 
seems to be forgotten that one of the reasons influencing the courts 
to engraft an exception upon the statute of frauds in cases of 
parol contracts partly performed was, that oftentimes the pur- 
chaser is kept out of his deted or other writing by the fraud of the 
vendor, or other circumstance beyond the control of the purchaser. 
Who can say that the considerations which influenced the courts 
to engraft this exception upon the statute of frauds did not influ- 
ence the legislature also to respect the same principle in the record- 
ing acts?" 

Of course it would be to the interests of examiners of title to 
real estate, so far as it might facilitate their work, but would be 
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against their interests so far as it might promote carelessness in 
making such examinations, to enact a law as sweeping in its pro- 
visions as the one suggested in the article referred to, but it is to 
be hoped that the legislature will be slow to decide that examiners 
of title to real estate deserve such consideration as to have passed 
in their interests a law which will have for its object the destruc- 
tion of a large class of contracts which have, from time immemo- 
rial, been recognized as valid, and to the destruction of the rights 
of a very large class of people who have heretofore and will here- 
after enter into such contracts. If any class of people should be 
favored by the law it seems that it should be that class which 
stands in most need of its protection. 

The registry laws were enacted to prevent fraud, and, therefore, 
having a just and salutary mission to perform they should not be 
so framed or construed that fraud may be perpetrated with im- 
punity under them. Neither should their invocation in aid of 
fraud or other injustice already committed be countenanced or 
upheld. 

While the doctrine of Chapman v. Chapman is considered to 
be a broad, wholesome doctrine, well established upon elementary 
principles of right and justice, it is also admitted that it was 
doubtless intended by the legislature, by the amendment to sec. 
2465 before referred to, to abrogate that doctrine as to possession 
of land under written contract of sale thereof, and payment of the 
purchase price being notice to subsequent purchasers for valuable 
consideration; but being fully convinced that the doctrine has 
not been affected by any act of the legislature subsequent to its 
enunciation, so far as it applies to possession under oral contracts 
of sale of real estate, which is the contention of this article, in the 
main, the writer is willing to waive the doubts which present 
themselves to him, as to whether or not, under the provisions of 
the statute, section 2465 of the Code of Va., 1904, the doctrine of 
Chapman v. Chapman is abrogated as to possession of real estate 
under written contract of sale thereof, and payment of the pur- 
chase price. A consideration of this phase of the question, how- 
ever, may afford some interest to those who are of the opinion 
that the doctrine of Chapman v. Chapman has been wholly abro- 
gated by the said section. 
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Riely, J., in his able opinion in the case of Chapman v. Chap- 
man, before adverted to, says : "It is the duty of a purchaser to in- 
quire into the fact of possession, and he will he affected with "know- 
ledge of whatever right or interest the parly in possession may 
have in the land which such inquiry would have disclosed." Now, 
if one is in possession of land, under a written contract of sale 
thereof, and a subsequent purchaser for valuable consideration 
thereof makes inquiry as to the rights or interests of the one in 
possession, as the law requires him to do, he would ascertain that 
the party in possession holds under a written contract of sale of 
the land but that the said written contract has not been admitted 
to record. This fact would have been disclosed by the inquiry. 
When, however, a subsequent -purchaser for valuable consideration 
ascertains the existence of the written contract upon this inquiry, 
concerning the possession, which the law requires, he at once has 
actual notice of "other evidence of title" (written contract) which, 
however, has not been admitted to record, but as to which he is as 
much bound by notice as if it had been so admitted. But he is 
only protected by the statute when the "other evidence of title" 
has not been admitted to record and he has no actual notice of the 
same. 



